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MmE S1/\TE LIBRARY 

ANNUAL REPORT 
MAINE LABOR RELATIONS BOARD 
Fiscal Year 1996 

This report is submitted pursuant to 26 M.R.S.A. §§ 968(7} and 979-J(1). 
Introduction 

One of the major customer service initiatives undertaken by the Maine Labor 
Relations Board during the past two years is a plan to provide access to the full text of the 
Board's decisions, representation decisions, the Statutes administered by the Board and 
the Board's Rules on the internet. As is the case with all types of legal research, review of 
earlier relevant Board decisions helps public sector employers and bargaining agents to 
understand the law, thereby avoiding litigation or facilitating resolution of disputes which 
do occur. 

In the summer of 1 994, the Board convened a users' group, consisting of 
representatives of the Board's major customers, for the purpose of exploring alternative 
ways to access Board cases and materials. The most viable option seemed to be to find a 
suitable host Internet gateway/bulletin board and provide the information through that 
medium. The Board's web site is now part of the State of Maine home page. Public 
employees, public employers, bargaining agents and labor relations professionals may use 
the Board's web site to access a data base, which currently includes the full text of the 
following: 

Municipal Public Employees Labor Relations Law 
State Employees Labor Relations Act 
University of Maine System Labor Relations Act 
Judicial Employees Labor Relations Act 
Maine Labor Relations Board Rules and Procedures 

Prohibited Practice Case Decisions and Orders, from Case No. 85-01 to date 

Unit and Election Appeal Reports, from Case No. 90-EA-01 to date 

Maine Superior Court and Supreme Judicial Court Decisions, reviewing MLRB 

decisions included in the data base 
Interpretive Rulings, from Case No. 76-IR-01 to date 

In addition to the data base consisting of the materials listed above, the home page 
contains textual data base search software. The text search software compares every 
word in the data base with the key words entered by the user and provides every case that 
contain those key words. The data base will be expanded regularly as new decisions are 
issued. Prohibited practice and representation appeal decisions and judicial opinions 
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reviewing Board action, from FY 1978 forward, and unit decisions will also be added. 

During the past year, the Board had requests for services from most segments of 
the public sector that have statutorily conferred collective bargaining rights. As will be 
noted later in this report, there were substantial fluctuations in the Board's activities 
compared to the previous year. While there was an increase in the number of prohibited 
practice complaints filed, there was a decrease in representation activity this year. 
There was an increase in the number of voluntary agreements on new bargaining units 
filed. In the dispute resolution area, the number of mediation requests received declined, 
there was a moderate increase in the number of fact-finding requests received, and a 
significant increase in the number of fact-finding hearings conducted. 

As in past years, the staff of the Board handled a great many inquiries from public 
emptoyers and employees or their representatives, the media, and members of the public. 
The staff continues to be the primary source of information for persons interested in the 
operations and procedures of Maine's public sector labor laws. In those instances that 
involved matters over which the Board has no jurisdiction, the staff continued the policy of 
providing some orientation for the inquirer, suggesting other agencies or organizations that 
might be of help, and making appropriate referrals. 

Public Chair Peter T. Dawson of Hallowell, Alternate Public Chair Kathy M. Hooke of 
Bethel, and Alternate Public Chair Pamela D. Chute of Brewer were reappointed during 
March of this year, and their nominations were confirmed by the Legislature. At the same 
time, Gwendolyn Gatcomb of Winthrop, who has served as an Alternate Employee 
Representative for several years, was nominated and confirmed as the primary Employee 
Representative, to complete the balance of George Lambertson's term, and Carol B. 
Gilmore of Charleston was nominated and confirmed as an Alternate Employee 
Representative. Employer Representative Howard Reiche, Jr., of Falmouth, Alternate 
Employer Representative Eben B. Marsh of Denmark, Alternate Employer Representative 
Karl Dornish, Jr., of Winslow, and Alternate Employee Representative Wayne W. Whitney 
of Brunswick continued to serve in their respective capacities throughout the year. 

Legislative Matters 

The Board did not submit any legislation during the Second Regular Session of the 
117th Legislature. Only one bill affecting the collective bargaining statutes was considered 
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by the Legislature. "An Act to Prevent impasse in Collective Bargaining by Allowing 
Parties of Either Side to Request Mediation," L.D. 926, was carried over from the First 
Regular Session. As originally drafted, the bill would have prevented impasse in public 
sector bargaining by providing that, should the parties be unable to reach settlement after 
interest arbitration, either of them could request the services of a member of the Panel of 
Mediators and that mandatorily negotiable subjects included in the expired collective 
bargaining agreement could only be changed by express agreement of the parties. After 
two work sessions, the proponents of the bill moved that it "ought not to pass" and the 
motion was unanimously adopted by the Joint Standing Committee on Labor. 

Bargaining Unrt and Election Matters 

During fiscal year 1996, the Board received 23 voluntary or joint filings for the 
establishment of or change in collective bargaining units. There were 28 filings in FY 95, 
18 filings in FY 94, 23 in FY 93, 27 in FY 92 and 41 in FY 91. Of the 23 FY 96 filings, 5 
were for educational units, 1 5 within municipal or county government, and 3 concerned 
State employees. 

The unit agreements were filed by the following employee organizations; 

AFSCME Council 93 
Teamsters Union Local 340 
Maine State Employees Association 
Maine Education Association/NEA^ 
Fayette Education Association 
International Brotherhood of Police Officers 
(nternationa! Union of Operating Engineers 
Windham School Administrators 

Nine (9) unit determination or clarification petitions (submitted when there is no 
agreement on the composition of the bargaining unit) were filed in FY 96; 8 were for 
determinations, and 1 was for clarification. None of the new unit filings actually went to 
hearing and decision; agreements were reached in 4 cases, 2 were withdrawn, the units 
were deemed appropriate in 2 cases, and 1 is pending. Once a unit petition and response 
are filed, a member of the Board's staff, other than the assigned hearing officer in the 
case, contacts the parties and attempts to facilitate agreement on the appropriate 



'While reference is made to the Maine Education Association/NEA for sake of 
simplicity, the various activities described were undertaken by local associations which are 
affiliated with MEA. 
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bargaining unit. This involvement, successful in 66% of the cases this year, saves 
substantial time and litigation costs for public employers and bargaining agents. 
There were 17 unit filings in FY 95, 16 in FY 94, 12 in FY 93, 15 in FY 92, and 59 in FY 
91 (35 of which concerned State employees). The Maine Education Association/NEA filed 
4 of the unit determination/clarification petitions, AFSCME Council 93 filed 3 and the 
Maine State Employees Association filed 2. 

After the scope and composition of the bargaining unit is established, either by 
agreement or by unit determination, a bargaining agent election is conducted by the Board 
to determine the desires of the employees, unless a bargaining agent is voluntarily 
recognized by the public employer. During FY 96 there were 3 voluntary recognitions filed. 
Two involved AFSCME Council 93, and the Farmington Municipal Bargaining Unit 
Assodation was involved in the other. Rfteen (151 bargaining agent election requests 
were filed in FY 96; 10 elections were actually held, 1 request was withdrawn, 1 resulted 
in a voluntary recognition, and 3 matters are pending. The bargaining agent election 
petitions filed this year involved the following employee organizations: 

Maine Education Association/NEA 6 

AFSCME Council 93 5 

Maine State Employees Association 2 

International Union of Operating Engineers 1 

Teamsters Union Local 340 1 

In FY 95, there were 5 voluntary recognitions filed, 15 bargaining agent election requests 
received, and 10 elections held. 

In addition to representation election requests, the Board received 4 requests for 
decertification/certification. These petitions involve a challenge by the petitioning 
organization to unseat an incumbent as bargaining agent for bargaining unit members. 
All 4 requests resulted in elections being held. The decertification/certification petitions 
involved the following employee organizations: 

Petitioner Incumbent Agent Prevailed 

Maine Association of Police Teamsters Union Local 340 Teamsters 

Maine Association of Police Teamsters Union Local 340 M.A.P. 
Lewiston Police Supervisory 

Command Unit AFSCME Council 93 L.P.S.C.U. 
MSAD 34 Education Ass'n/ 

MEA/NEA AFSCME Council 93 MSAD 34 E.A. 
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The Board received 1 straight decertification petition in FY 96. No new union is 
involved in these petitions; rather, the petitioner is simply attempting to remove the 
incumbent agent. An election was held in response to the petition in which the incumbent 
union, AFSCME Council 93, retained its status as the bargaining agent. 

There were 6 election matters carried over from FY 95. Consequently, there were 
26 such matters requiring attention during the fiscal year; this compares with 22 in FY 95, 
22 in FY 94, 20 in FY 93, 21 in FY 92. and 44 in FY 91 . 

Dispute Resolution 

The Panel of Mediators is the statutorv cornerstone of the dispute resolution 
process for public sector employees. Its importance continues to be reflected in its volume 
of activity and in its credibility with the client community. The activities of the Panel are 
summarized in this report and are more fuJIy reviewed in the Annua! Report of the Panel of 
Mediators. 

The number of new mediation requests received during the fiscal year declined 
slightly. There were 69 new requests filed this year compared with 77 in FY 95, 1 14 in 
FY 94, 115 in FY 93, 94 in FY 92, and 89 in FY 91 . In addition to the new mediation 
requests received during FY 96, there were 42 matters carried over from FY 95 that 
required some form of mediation activity during the year. Thus the total number of 
mediation matters requiring the Panel's attention in this fiscal year was 111, the same as 
in FY 95. At least part of the reason for the decline in the number of mediation filings is a 
trend noted in last year's report. During the downturn in the regional economy of the last 
four years, most parties were opting for one-year agreements, hoping that more favorable 
conditions would prevail the following year. As a result, many more agreements expired in 
FY 93 and FY 94 than would normally be expected. Beginning in mid FY 1994, more 
parties resumed negotiating multi-year agreements; therefore, fewer contracts expired this 
year than during the past two years. Given the statutory restriction that collective 
bargaining agreements not exceed three years' duration, the number of requests for 
mediation services may begin to climb again next year. 

One encouraging development this year is that the settlement rate for cases where 
mediation was concluded this year, including carryovers from FY 95, rebounded 
significantly from last year's record low of 50%. This year's settlement rate was 66.2%. 
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During the past 15 years, the settlement rate has ranged from last year's 50% to 82% in 
FY 85, with a mean of 72.71 %. Anecdotal evidence from the mediators and partisan 
representatives suggests that this increase may be due to the adjustment of expectations 
of all parties after the difficult economic situation of the past few years. 

Since both new filings and cases carried over from prior years contributed to the 
actual work load of the Panel in the course of the twelve-month period, we have reported 
settlement figures that represent all matters in which mediation activity has been 
completed during the reporting period. 

The most significant development in mediation over the past year was the 
substantial increase in the number of requests for preventative mediation services. 
We received 1 0 requests for such services tfvis year; 6 cases were completed, resulting in 
7 ratified successor collective bargaining agreements, and a 100% settlement rate. 
This non-confrontational bargaining initiative is discussed in greater detail in the Annual 
Report of the Panel of Mediators. 

Fact finding is the second step in the three-step statutory dispute resolution 
process. In fiscal year 1996 there were 24 fact-finding requests filed. Those requests 
represent a 20% increase from last year's level. Two employee organizations were 
involved in all of the fact-finding requests filed this year-the Maine Education Association/ 
NEA (15 cases} and Teamsters Union Local 340 (9 cases). Six (6) petitions were 
withdrawn or otherwise settled, 1 5 requests went to hearing, and 3 petitions are pending 
hearing. Last year 7 fact-finding hearings were held. 

Interest arbitration is the third and final step in the statutory dispute resolution 
process. Under the provisions of the various public employee statutes administered by the 
Board and unless agreed otherwise by the parties, an interest arbitration award is binding 
on the parties on non-monetary issues. Salaries, pensions and insurance are subject to 
interest arbitration, but an award on these issues is only advisory. In recent years the 
Board has received few interest arbitration requests, with only one each in FY 95 and FY 
94 and none in the preceding three years. This year, interest arbitration proceedings were 
scheduled and/or conducted in at least 4 cases. The services of the State Board of 
Arbitration and Conciliation were used in 2 matters and the Board learned of the other 2 
instances through discussions with partisan representatives. The parties in the 4 interest 



arbitration cases which have come to the Board's attention and the status of such cases 
are as follows: 

Minot Education Ass'n/MEA/NEA and Minot School Committee -- hearing 

conducted in early June, award pending 
Jefferson Teachers Ass'n/AFT, AFL-CIO, and Jefferson School Committee - 

hearing scheduled for early July 
Greenville Education Ass'n/MEA/NEA and Greenville School Committee - 

hearing held and report issued 
Teamsters Union Local 340 and Town of Berwick (Berwick Police) -- 

awaiting hearing date from panel 

Although the public statutes require that arbitration awards be filed with the Board, they 
usually are not. This year, onJy one interest arbitration report was received. While we 
assume that these were the only interest arbitration cases in the public sector during the 
year, it may be that parties have simply failed to provide proper notification to the Board. 

In the wake of the Law Court's decision in Mountain Vallev Education Association 
v. Maine School Administrative District No. 43 . 655 A.2d 348 ihAe. 1995), discussed in 
last year's report, there was growing concern among public sector employee organizations 
that employers might "go through the motions" of bargaining so that they could lawfully 
implement their "last, best offer" on the topics of wages, pensions and insurance, if the 
bargaining impasse continues for a reasonable time after the statutory dispute resolution 
procedures are exhausted. This year, the number of fact-finding requests increased 
moderately and there were dramatic increases in both the percentage of fact-finding 
matters that actually went to hearing for all cases completed this year, including carry- 
overs (47% this year compared with 32% last year) and in the number of interest 
arbitration cases. It is too early to determine whether these increases reflect a change in 
the bargaining process or are an anomaly; however, the Board is monitoring this area very 
closely. 

Pro hi b i ted Practices 

One of the Board's main responsibilities is to hear and rule on prohibited practice 
complaints. Formal hearings are conducted by the full, three-person Board. Twenty-seven 
(27) complaints were filed in FY 96. This represents a significant increase from the FY 95 
level and is closer to the mean number of complaints filed in the past five years. During 
that time, the number of complaints filed each year have fluctuated from a low of 17 to a 



high of 45, with the mean being 32.6. Many of the complaints received during the past 
year charge violations of the duty to negotiate in good faith. 

In addition to the 27 complaints filed in FY 96, there were 9 carryovers from FY 95, 
compared with 1 7 complaints and 22 carryovers last year. Board panels conducted 2 
evidentiary hearings during the year, compared with 8 in FY 95. Board members sitting 
singularly as prehearing officers held conferences in 1 1 cases, compared with 9 in FY 95. 
In 4 matters, the Board issued formal Decisions and Orders. Four (4) cases have been 
continued indefinitely at the request of one or both parties and two have seen no action by 
a party for over a year and a half. Such a continuance, or inactivity, usually indicates that 
the parties are attempting to resolve their differences, even though a complaint has been 
filed to preserve the complainants' rights, given the Board's six-month statute of 
limitations. Four (4) complaints await prehearing and 7 await hearing. The executive 
director has continued to be actively involved settling prohibited practice cases through 
telephone conferences with the parties' representatives. A new development introduced 
this year is to offer the services of the executive director or a Board attorney to attempt to 
settle cases on the day of hearing. This was done on two occasions and was successful 
both times, including a case where the discharged employee was returned to work. If the 
parties either decline the Board's offer or if the effort is unsuccessful, the Board members 
are present, ready to convene a forma! evidentiary hearing. Fourteen (14) complaints were 
dismissed or withdrawn at the request of the parties. Four (4) cases were dismissed by 
the executive director, 3 pursuant to the Board's stale proceedings rule and 1 because it 
tacked adequate specificity to be sufficient as a matter of law. Prohibited practice 
complaints were filed by the following this year: 



Maine State Employees Association 10 complaints 

Maine Education Association/NEA 9 
Individuals (charging duty of fair 

representation violations) 2 

Teamsters Union Local 340 2 

American Federation of Teachers 1 

Internationa! Association of Fire Fighters 1 

International Union of Operating Engineers 1 

Maine Veterans' Homes 1 



Appeals 

One unit determination appeal, two unit clarification appeals, and one election 



objection were filed with the Board. The unit determination appeal challenged the 
executive director's conclusion that the bus drivers who work for the contractor that 
supplies school transportation services to the Augusta School Department are not public 
employees within the meaning of the Municipal Public Employees Labor Relations Law. 
AFSCME Council 93 and O'Connor Leasing 11 and Augusta School Department . The 
election objection, filed by the Maine Veterans' Homes, challenged the conduct of a Board 
agent during a representation election at its Augusta facility that was won by the Maine 
State Employees Association. Both appeals were withdrawn. The two unit clarification 
appeats, State of Maine. Department of Agriculture v. Maine State Employees Association 
and Town of Lisbon v. Teamsters Union LocaJ 340, were denied by the Board. 

The Board was involved in one case in the Supreme Judicial Court this year. 
In AFSCME Council 93 v. Town of Rumford . the Board dismissed the original complaint as 
frivolous and denied the complainant's motion to amend the complaint on the grounds that 
there was nothing left to amend. The subject of the attempted amendment allegedly 
occurred more than six months prior to the filing of the amendment; therefore, it was 
untimely, unless part of a permitted amendment, in which case it would have related back 
to the date of the filing of the original complaint. The Board's decision was affirmed by 
the Court in an opinion issued June 21, 1996. 

Two cases in which the Board is a party are pending in the Superior Court. 
The first is an appeal brought by the Town of Lisbon from the denial of its unit clarification 
appeal noted above. This case. Inhabitants of the Town of Lisbon v. Teamsters Union 
Local 340 and Maine Labor Relations Board , was argued on January 23, 1996, and a 
decision is pending. 

The second case is Teamsters Union Local 340. Gary Moen, Dana Mcinnis and 
Officer Jordan v. Town of Fairfield and Maine Labor Relations Board . In the underlying 
case, the Board held that the Town had violated the Act, by circumventing the bargaining 
agent and dealing directly with unit employees during collective bargaining. The Board also 
dismissed portions of the complaint charging unlawful discrimination and interference, 
restraint or coercion with protected activities through the Town's terminating the chief 
steward and disciplining other Union adherents. The Court denied the appeal on 
February 16, 1996; however, the Appellants filed a motion to specify the course of future 
proceedings and the Town filed a motion for summary judgment, which is now pending. 
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Summary 

The following chart summarizes the filings for this fiscal year, along with the 
previous five years: 





FY 
1991 


FY 
1992 


FY 
1993 


FY 

1994 


FY 
1995 


FY 
1996 


Unit Determination/ 
Number filed — 


59 


-75% 
15 


-20% 
12 


+ 33% 
16 


+ 6% 
17 


-47% 
9 


Agreements on 

Qoi^alllill^ villi 

(MLRB Form #1) 

Number filed — 


41 


OH- /O 

27 


1 o /o 

23 


18 


28 


-1 R% 

1 O /O 

23 


V UiUTlldiy 

Recognitions 
(MLRB Form #3) 

Number filed — 


7 


+ 43% 
10 


-40% 
6 


6 


-17% 
5 


-40% 
3 


Bargaining Agent 
Election Requests 

Number filed — 


33 


-48.5% 
17 


-29% 
12 


+ 17% 
14 


+ 7% 
15 


15 


Decertification 
Election Requests 

Number filed— 


6 


-33% 
4 


-50% 
2 


+ 250% 
7 


-86% 
1 


1 


Mediation Requests 

Number filed — 


89 


+ 5.6% 
94 


+ 22% 
115 


-.9% 
114 


-32% 
77 


-10% 
69 


Fact-Finding 
Requests 

Number filed — 


34 


-41% 
20 


+ 20% 
24 


+ 8% 
26 


-23% 
20 


+ 20% 
21 


Prohibited Practice 
Complaints 

Number filed — 


28 


+ 25% 
35 


+ 9% 
38 


+ 18% 
45 


-62% 
17 


+ 59% 
27 



As the above table indicates, the demand for tfie Board's different services varied 
during the fiscal year. Continued organizational activity and a smaller number of 
decertification petitions may indicate that demand for all of the Board's services will 
increase in the future. As the number of organized employees approaches the complete 
pool of those eligible, the number of new units created each year will decline. More units 
means more requests for changes in unit composition, more elections to change or oust 
bargaining agents, a greater potential for prohibited practice complaints, and increased 
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demand for dispute resolution services. 



During FY 96, public sector labor-management relations in Maine continued to 
mature. Parties have increasingly relied on the statutory dispute processes to settle their 
differences, rather than resorting to self-help remedies. The development of more mature 
labor relations is evidenced by the strong demand for mediation services, particularly non- 
confrontationaf preventative mediation, and the willingness of parties to settle prohibited 
practice cases. In sum, the Board's dispute resolution services fostered public sector labor 
peace throughout the fiscal year. 

Dated at Augusta, Maine, this 1st day of July, 1996. 



Respectfully submitted. 




Marc P. Ayotte / 
Executive Director 
Maine Labor Relations Board 



